UNITED STATES OF AMERICA 



v. 

Manning, Bradley E. 

PFC, U.S. Army, 

HHC, U.S. Army Garrison, 

Joint Base Myer-Henderson Hall 

Fort Myer, Virginia 22211 



Prosecution Response 

to Defense Motion to Require 
Non-Ex Parte Filing 
by Government 

28 May 2012 



RELIEF SOUGHT 

The Government requests that the Court deny the Defense Motion to Require NoikEjc 
Parte Filing by Government (Defense Motion) because Military Rule of Evidence (MRE) 505, 
the Fifth Amendment to the United States Constitution (Fifth Amendment), and the Sixth 
Amendment to the United States Constitution (Sixth Amendment) do not support the defense's 
request to compel the Government to file a non-ex parte version of its MRE 505(g)(2) motion. 

BURDEN OF PERSUASION AND BURDEN OF PROOF 

As the moving party, the defense bears the burden of persuasion and must prove any 
factual issues necessary to decide this motion by a preponderance of the evidence. See Manual 
for Courts-Martial (MCM), United States, R.C.M. 905(c) (2012). 

FACTS 

The United States stipulates to those facts cited in the defense motion. 

WITNESSES/EVIDENCE 

The United States does not request any witnesses be produced for this response. On 18 
May 2012, the United States submitted two classified motions ex parte (hereinafter "classified 
motions"). The United States respectfully requests that the Court consider the classified motions. 

LEGAL AUTHORITY AND ARGUMENT 

The Court should not Order the Government to file a non-ex parte version of its motion 
because MRE 505(g)(2) explicitly provides for ex parte consideration with no response by the 
defense. Additionally, the defense confuses the Government's filing under MRE 505(g)(2) as a 
filing under MRE 505(i)(4)(A) and relies upon a case that is inapposite. The defense presents no 
legal authority to support its proposition that either the Fifth Amendment or the Sixth 
Amendment require filing of a non-ex parte version of the motion. 



I. BACKGROUND 



MRE 505 is based on the Classified Information Procedures Act (CIPA), 18 U.S.C. App. 
3 (2012). 1 MCM MRE 505 analysis, at A22-41 (2012). MRE 505 is procedure-oriented, and 
states the procedures and standards for the use of classified information in a court-martial. See 
United States v. Lonetree, 31 M.J. 849, 856 (N.M.C.M.R. 1990, ajfd, 35 M.J. 396 (CM. A. 
1992). Additionally, MRE 505 attempts to balance the interests of an accused who desires 
classified information for his defense and the interests of the government in protecting that 
information. Id. Specifically, MRE 505(g)(2) is based on Section 4 of the CIPA. Compare 
MRE 505(g)(2) (authorizing deletion of specified items in classified information, substitution or 
summary of classified information, or substitution of statements admitting relevant facts that 
classified information would tend to prove) with Section 4 of the CIPA (authorizing deletion of 
specified items in classified information, a substitution of a summary of classified information, 
or substitution of statements admitting relevant facts that the classified information would tend to 
prove). The purpose of the CIPA and MRE 505 is to protect classified information at any stage 
of a court-martial. See United States v. O'Hara, 301 F.3d 563, 568 (7th Cir. 2002). 

II. MRE 505(G)(2) EXPLICITLY PROHIBITS DISCLOSURE OF THE 
GOVERNMENT'S MOTION 

MRE 505(g)(2) is derived from Section 4 of CIPA. See MCM MRE 505 analysis, at 
A22-42 (2012). Ex parte reviews of classified information are permitted when a statute 
expressly provides for such reviews. United States v. Libby, 429 F.Supp.2d 18, 21 (D.D.C. 
2006). Section 4 of CIPA provides a mechanism for the Government to move ex parte and in 
camera to limit discovery of certain classified information. See United States v. Sarkissian, 841 
F.2d 959, 965 (9 th Cir. 1988). "The legislative history emphasizes that ' since the government is 
seeking to withhold classified information from the defendant, an adversary hearing with defense 
knowledge would defeat the very purpose of the discovery rules.'" Id. (quoting H.R. Rep. No. 
831, 96th Cong., 2d Sess. 27 n. 22). CIPA does not require the Government to invoke the 
privilege before the Court may grant a request to proceed ex parte and in camera. See id. at 965- 
66; United States v. Pringle, 751 F.2d 419, 426-27 (1st Cir. 1984). Moreover, under Section 4 of 
CIPA, a defendant's absence from the ex parte review does not unfairly prejudice him, nor would 
it unfairly prejudice an accused under MRE 505(g)(2). See generally United States v. Mejia, 448 
F.3d 436, 458 (D.C. Cir. 2006) (discussing close analogies where the defendant is not entitled to 
access the evidence reviewed by the court in camera, including disclosures under the Jencks Act, 
18 U.S.C. § 3500(b) (2012) and Brady v. Maryland, 373 U.S. 83 (1963)). 

Motions submitted by the Government under MRE 505(g)(2), upon the Government's 
request, shall not be disclosed to the accused. MRE 505(g)(2) (stating in relevant part, "The 
Government's motion and any materials in support thereof. . . shall not be disclosed to the 
accused."). Similarly, Section 4 of the CIPA also permits ex parte submissions. Libby, 429 
F.Supp.2d at 22 (determining that Section 4's permits ex parte submissions because it permits 



1 The CIPA was written to combat "graymail," which entailed a defendant in a criminal case seeking disclosure of 
sensitive national security information to discourage the Government from continuing prosecution. See MCM MRE 
505 analysis, at A22-41 (2012). 
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the government to submit written statements to be inspected by the court alone, upon a showing 
of good cause). Here, the Government submitted the classified motions under MRE 505(g)(2). 
As in Libby, the Government submits the classified motions to the Court, under MRE 505(g)(2). 
Accordingly, the plain meaning of MRE 505(g)(2) provides that the Defense Motion should be 
denied. 

III. LONETREE DOES NOT PROHIBIT EX PARTE SUBMISSIONS UNDER 
MRE 505(G)(2) 

The defense argues that under MRE 505(i)(4)(A), the Government must provide a non-ex 
parte version of its motion. The Government agrees that, if the United States moves for an "in 
camera proceeding" under MRE 505(i)(4)(A), that is must provide the defense notice and that 
notice typically comes in the form of a motion. However; the defense's argument and the 
Government's agreement is inapplicable to the issue at bar, because the Government has not 
invoked the classified information privilege and filed a motion under MRE 505(i)(4)(A), but 
sought authorization of a limited disclosure under MRE 505(g)(2). MRE 505(i) only applies to 
"in camera proceedings" which are only applicable to the (i) subdivision of MRE 505 and not 
other subdivisions, such as MRE 505(g)(2). See MRE 505(i)(l). 

The defense argues that Lonetree requires ex parte motion submissions under MRE 
505(g)(2) be subject to the procedures outlined in MRE 505(i). See Defense Motion f 6. As 
noted above, application of this argument necessitates ignoring the procedures explicitly stated in 
MRE 505(g)(2). Compare MRE 505(g)(2) (describing the procedure for and conditions of 
limited disclosure) with MRE 505(i)(l)-(3) (stating the procedure for an "in camera proceeding" 
concerning the use of classified information). Ultimately, the defense seems to confuse the 
Court's ability to conduct an in camera and ex parte review under MRE 505(g)(2) with an "in 
camera proceeding" under MRE 505(i), which are completely different processes under different 
subdivisions of MRE 505. 

Lonetree does not apply to this issue because that case concerned the use of classified 
information at trial by a witness under MRE 505(i), not the submission of an ex parte motion 
concerning discovery under MRE 505(g)(2). See Lonetree, 31 M.J. at 855-56. MRE 505(i)(l)- 
(3) sets forth procedures concerning the use of classified information at proceedings. See MRE 
505(i)(2) (stating that the Government may move under the rule for an in camera proceeding 
concerning the use at any proceeding of any classified information) (emphasis added); Lonetree 
31 M.J. at 856 (discussing the government motion to prevent disclosure of classified information 
to preclude cross-examination) In Lonetree, the government sought to prevent disclosure of 
classified information relating to a witness to preclude certain cross-examination regarding the 
classified information. Lonetree, 31 M.J. at 856. The potential use of classified information in 
Lonetree required a motion under MRE 505(i)(2) concerning its use at a proceeding. In 
comparison, MRE 505(g)(l)-(2) set forth procedures regarding protective orders and limited 
disclosure, including disclosures outside proceedings where the Government agrees to disclose 
classified information to the defense, either in original form under MRE 505(g)(1) or in a limited 
manner under MRE 505(g)(2). Because MRE 505(i)(2)'s applicability is limited to use at 
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proceedings and invocation of the classified information privilege, its requirements cannot apply 
to voluntary limited disclosures under MRE 505(g). 2 

CONCLUSION 

For the foregoing reasons, the United States requests the Court to deny the Defense 
Motion to Require Non-Ex Parte Filing by Government for limited disclosure of classified 
information motions under MRE 505(g)(2). 



//Original Signed// 
ALEXANDER von ELTEN 
CPT, JA 

Assistant Trial Counsel 



//Original Signed// 
ASHDEN FEIN 
MAJ, JA 
Trial Counsel 

I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 28 May 2012. 



//Original Signed// 
ASHDEN FEIN 
MAJ, JA 
Trial Counsel 



2 Although the dicta cited by the defense in Lonetree suggests that MRE 505(i)(3)-(4) applies to MRE 505(g)(2), 
the U.S. Navy-Marine Corps Court of Military Review does not distinguish in its dicta between motions concerning 
limiting the use of information at a proceeding and motions concerning limiting disclosure for purposes of 
discovery. Additionally, the U.S. Court of Military Appeals chose not to rule on MRE 505's application. The 
United States argues the dicta should not be applied beyond the facts of Lonetree. Accordingly, Lonetree stands for 
the proposition that MRE 505(i) only applies to the Government invoking the privilege to and preventing disclosures 
of classified information at any proceeding. Additionally, if the Court rules that a substitution is not adequate under 
MRE 505(g)(2), then the Government may seek to invoke the privilege under MRE 505(c), which would then likely 
cause a motion for an in camera proceeding, under MRE 505(i). 
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